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STATEMENT OF JURISDICTION

This is the appeal of a capital post-conviction (PCRA) case. The lower court dismissed Ap-
pellant’s petition without a hearing pursuant to Pa. R. Crim. P. § 909 B(2)(b). This Court has
jurisdiction pursuant to 42 Pa. C.S. § 9546(d). It provides in relevant part:

Review of order is death penalty cases — A final order under this subchapter is a case

in which the death penalty has been imposed shall be directly appealable only to the

Supreme Court pursuant to its rules.

Id.

Further, this Court has jurisdiction pursuant to Commonwealth v. Bryant, 780 A.2d 646 (Pa.

2001); In re Suspension of the Capital Unitary Review Act and Related Sections of Act No. 1995-32

(SSI); and Amendment of Chapter 1500, Rules of Criminal Procedure, No. 22 Crim. Proc. Rules,

Docket No. 2, Aug. 11, 1997.

SCOPE AND STANDARD OF REVIEW
This Court reviews whether the ruling of the PCRA court is supported by the record and free
of legal error. Commonwealth v. Strong, 761 A.2d 1167, 1170 n.3 (Pa. 2000). Appellant submits
that the lower court did not fully and fairly resolve the claims raised. Consequently, a remand for
fair adjudication is appropriate unless this Court grants relief. In this regard the standard of review
is whether Appellant has presented issues of fact which, when proven, would entitle him to relief.

Commonwealth v. Sherard, 394 A.2d 971 (Pa. 1978).

ORDERS IN QUESTION
The court below entered an order denying Appellant’s PCRA petition. Order, June 17, 2005.
An opinion was earlier rendered announcing the court’s intention to dismiss the petition. Memoran-

dum and Order, May 27, 2005. Copies of the orders are attached hereto.



STATEMENT OF QUESTIONS PRESENTED

1. Whether the lower court improperly dismissed Appellant’s PCRA petition without a
hearing where Appellant’s petition contained newly discovered evidence that, if credible, entitle him
to a new trial because it establishes that the state manipulated a purported eyewitness to falsely iden-
tify Appellant as the shooter, in violation of his rights under the Fifth, Sixth, Eighth, and Fourteenth
Amendments to the United States Constitution and Article One, Section 9 of the Pennsylvania Consti-
tution.

2. Whether the lower court improperly dismissed Appellant’s PCRA petition without a
hearing where Appellant’s petition contained newly discovered evidence that, if credible, entitle him
to a new trial because it establishes that he was found guilty and sentenced to death through the
prosecutorial use of a fabricated confession, in violation of the Fifth, Eighth and Fourteenth Amend-
ments to the United States Constitution and Article One, Section 9 of the Pennsylvania Constitution.

3. Whether Appellant’s PCRA petition was timely filed pursuant to 42 Pa.C.S.A. sec.
9545(b)(1)(1),(i1), because the facts upon which the PCRA claims are predicated were unknown to
him and could not have been ascertained by the exercise of due diligence and because of govemn-

mental interference.



STATEMENT OF CASE

Based upon newly discovered evidence of prosecutorial and police fraud resulting in the
conviction and death judgment rendered against Appellant, a PCRA petition was filed in the Court
of Common Pleas. See Petition for Habeas Corpus Relief Pursuant To Article I, Section 14 of the
Pennsylvania Constitution, and for Statutory Post-Conviction Relief Under the Post-Conviction Re-
lief Act, 42 Pa. C.S. § 9541 et seq, Dec. 8, 2003 [hereinafter Petition for Habeas Corpus] . The new
evidence undermined the fairness of the 1982 trial. The Commonwealth then sought dismissal of
the petition as untimely, see Appellee’s Motion to Dismiss Untimely Third PCRA Petition, to
which Appellant responded. See Appellant’s Reply to Motion To Dismiss, Feb. 13, 2004.

Counsel were subsequently advised by the lower court that a hearing would be held on Feb-
ruary 11, 2005. Order, Dec. 16, 2004. The lower court then canceled the hearing based upon its
belief that this Court’s then recent holding in Commonwealth v. Johnson, 863 A.2d 423 (Pa. 2004)
precluded the lower court’s exercise of jurisdiction over this matter. See Order, Jan. 5, 2005. Thus
Appellant was denied an opportunity to present witnesses or even argue his right to a hearing.

Following briefing on both the relevance of Commonwealth v. Johnson and on the lower
court’s notification of its intention to dismiss the petition, the petition was dismissed, without hear-
ing or oral argument, pursuant to Pa. R. Crim. P. 909 B(2)(b). See Order, June 17, 2005.

A brief overview of the case history might be helpful to the Court. Appellant is on death
row in the State Correctional Institution at Greene. He was arrested on December 9, 1981 for the
killing of Daniel Faulkner, a police officer. Following the trial, he was sentenced to death on May
23, 1983. The direct appeal was denied by this Court. Commonwealth v. Abu-Jamal, 521 Pa. 188,
(1989), reh’'g den'd, 524 Pa 106 (1990). A petition for writ of certiorari was denied by the United
States Supreme Court. Abu-Jamal v Pennsylvania, 498 U.S. 881, reh g den'd, 498 US 993 (1990),
501 U.S. 1214 (1991). On June 1, 1995, Governor Thomas Ridge signed a warrant, scheduling Ap-

3.



pellant’s execution for August 17, 1995.

A petition under the Pennsylvania Post-Conviction Relief Act was filed on June 5, 1995. The
matter was referred to the original trial judge, Hon. Albert Sabo. He denied Appellant's motion for
recusal which was based upon a claim of bias. On July 14, 1995, the court denied Appellant's mo-
tion for discovery, summarily quashed over two-dozen subpoenas, and declined to rule on his
motion for stay of execution on the ground that the evidentiary hearing could conceivably be con-
cluded in sufficient time to carry out the execution. Judge Sabo rebuffed all efforts by Appellant to
secure more time to prepare for the evidentiary hearing which had been set for July 12, 1995. Ap-
pellant filed an emergency interlocutory petition for relief with the Pennsylvania Supreme Court,
arguing that the judge had abused his discretion in imposing an unrealistic hearing schedule. This
Court agreed and granted more time, setting the hearing for July 26, 1995.

Following an evidentiary hearing held July 26 - August 15, 1995, and related proceedings,
the petition was denied on September 15, 1996. Pennsylvania v Abu-Jamal, 30 Phila 1, 1995 Phila
Cty Rptr LEXIS 38 (1995). Appellant appealed the denial of post-conviction relief to this Court.
This Court affirmed the denial of the petition for post-conviction relief. Commonwealth v Mumia
Abu-Jamal (Pa 1998) 720 A.2d 79. A Petition for Certiorari to the Supreme Court of the United
States was denied on October 4, 1999.

Thereafter a federal habeas corpus petition was filed on behalf of Appellant in the United
States District Court for the Eastern District of Pennsylvania. Pet. for Writ of Habeas Corpus, Oct.
15, 1999, Abu-Jamal v Horn, et al, E.D. Pa. Oct. 15, 1999) No. 99-5089. The writ was granted with
regard to the death sentence, but denied with regard to the conviction itself. See Abu-Jamal v. Horn,
2001 WL 1609690 (E.D. Pa. 2001). Cross-appeals were filed, briefed and argued on May 17, 2007.

On July 3, 2001, Appellant filed in the Court of Common Pleas a petition for post-conviction
relief. The court denied the petition without a hearing on December 11, 2001. On February 20,
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2002, a Supplemental Opinion was issued. The decision was appealed. This Court affirmed the
lower court's denial of relief. Commonwealth v. Abu-Jamal, 574 Pa. 724 (2003), cert denied 124
S.Ct. 2173 (2004).

The instant petition was filed on December 8, 2003. It proffered newly discovered evidence
in the form of two declarations. One, from Yvette Williams, indicated that Cynthia White, a key
eye-witness for the prosecution at Appellant’s 1983 trial, admitted to Ms. Williams that she testified
falsely at Appellant’s trial. See Declaration of Yvette Williams. Moreover, Ms. White, who is now
deceased, indicated that she committed perjury because of threats she received from law enforce-
ment officers. See id. According to the Williams declaration, Cynthia White, who was a prostitute
with several criminal matters pending against her at the time of Appellant’s trial, said that police
officers threatened to seek maximum penalties in her pending cases if she did not testify that she
saw Appellant shoot Daniel Faulkner. See id. at 1-2. White also told
Williams that she received money from police. See id. at 2. In the instant petition, Appellant
claimed that the newly discovered evidence contained in the Williams declaration established
grounds for a new trial because it demonstrated that the Commonwealth’s chief eyewitness testified
falsely and it was the Commonwealth’s agents who procured the false testimony. Under these cir-
cumstances, the Commonwealth is charged with notice of the acts undertaken to get White to testify
falsely and violated its obligation to disclose this information pursuant to Brady v. Maryland, 373
U.S. 83 (1963). Had this information been disclosed prior to or at the time of Appellant’s trial, there
is a reasonable probability that the outcome of the trial would have been different.

The second declaration was from Kenneth Pate. His step-sister, Priscilla Durham, was a
witness for the Commonwealth at Appellant’s trial. Durham was the only civilian to testify that she
heard Appellant confess to killing Officer Faulkner while Appellant was being treated for a gunshot
room in a hospital emergency room. According to Pate’s declaration, after the trial Durham admit-
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ted to him that she had lied. Durham told Pate that she did not hear any confession, but testified that
she did because of pressure exerted upon her by the police who brought Appellant, in custody, to the
emergency room. Just as with the evidence contained in the Declaration of Yvette Williams, Ken-
neth Pate’s declaration provides grounds to support a claim that false evidence was presented at trial

and that the Commonwealth withheld exculpatory evidence.



